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Per CQuriam Def endant-appel | ant Al phonse Mour ad was convi ct ed
of crim nal contenpt for violating a court order. He appeals this
conviction, claimng that the order was void and t hat hi s vi ol ati on of
it was not wllful. Because we find that the order was not
"transparently invalid,” was in effect on the date of its
transgression, and was w Il I fully viol ated, we affirmthe appellant's
convi ction.

l.

Al phonse Mour ad was t he presi dent, sol e sharehol der, and
di rector of V&M Managenent, Inc. ("V&V'), whi ch owned a | owi ncone
apartment conpl ex i n Roxbury, Massachusetts. On January 8, 1996,
Mourad fil ed for Chapter 11 bankruptcy on behalf of V&M Duringthe
ensuing litigationinthe bankruptcy court, the appellant, as aresult
of his dissatisfactionwithcertainlegal rulings, filed a nunber of
nmot i ons requesti ng Chi ef Judge Kenner, the presidingjudge, torecuse
hersel f. Then, on Novenber 5, 1998, Mourad fil ed an "Emer gency Mot i on
to Be I nprisoned, and To Go On A Hunger Stri ke Protest Until Judge
Kenner Rul es on Mourad's Si x Motions That Have Been Pendi ng Si nce
January of 1998." On Novenber 13, 1998, t he appellant followed this
wi t h an "Enmergency Motion Vowi ng Not to Leave Chi ef Justice Kenner's
Courtroom and Be Arrested and Go On A Hunger Strike, Unless She
(Kenner) Recogni zes Hi's (Mourad' s) Clains and Sets Date to Hear Hi s

Moti ons." The bankruptcy court noted that on both Novenber 5 and 13,
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1998, the appel |l ant "appeared at the prem ses of this Court inattenpts
to di srupt Court busi ness by vow ng not to | eave the prem ses of the
Bankruptcy Court and courtroons, " which are | ocated on the el eventh
floor of the O Neill building in Boston, Massachusetts.

I n response to these di sruptive acti ons, on Novenber 16,
1998, Chi ef Judge Kenner issued an order barring Mourad "fromentering
t he El eventh Fl oor of the O Neill Building. . . until further order of
this Court," except for a hearing schedul ed for Novenber 30, 1998 in
V&M s bankruptcy case. A copy of the order was both personal |y served
on and mailed to the appellant on Novenber 16, 1998.

After entry of the order, Mourad repeatedly expressed hi s
intention to violate it. Sonetine after Novenber 16, 1998, the
appel | ant t el ephoned Deputy U. S. Marshal Stephen Donaher, telling
Donaher that he wanted to be arrested to attract nedi a attention for
hi s case. Then, at the Novenber 30, 1998 heari ng bef ore t he bankrupt cy
court, Mouradtoldthe court, "I want togoto prison and stay there
and go on a hunger strike today," and "I' masking you [the court]
politely to ask the U.S. Marshal to take ne away." On Decenber 8,
1998, the appel |l ant tel ephoned the pro se clerk of the district court,
i nform ng her that he wanted to be taken into custody by the U. S.
Marshals. Alsoin Decenber, 1998, Mourad appeared at the security

checkpoi nt onthe el eventh fl oor of the O Neill buil ding, where he told



the security officers that he wanted to be arrested. One of the
security officers persuaded Mourad to | eave.

On May 12, 1999, Mourad, carrying a copy of Judge Kenner's
order, appeared at the el eventh fl oor security checkpoi nt of the
O Neill building. Heinformedthe security officers that he was t here
toviolate the order and be arrested. Deputy U.S. Marshal Donaher | ed
Mourad t o a conf erence roomwhere he attenpted to convince Mourad to
| eave. After the appell ant repeatedly refused, the Deputy Marshal
arrested him

At trial inthedistrict court, Mourad testifiedthat he was
conf used about whet her the order was still in effect when he entered
the el eventh floor of the O Neill building on May 12, 1999. The
appel l ant further testifiedthat he entered the el eventh fl oor on t hat
day t o det er mi ne whet her anot her | awsuit that he had fil ed had been
docketed i n t he bankruptcy court; he denied any i ntent to get arrested.

The trial judge, determ ning that the order was not "patently

unconstitutional," precluded the appellant fromchall engi ng the
validity of the order itself under the coll ateral bar rule. Mreover,
thedistrict court, findingthat the order was still ineffect on May
12, 1999, and t hat the defendant intentionally viol ated t he order,
convi cted t he appel | ant of crimnal contenpt under 18 U. S.C. § 401(3).



(On appeal , Mourad rai ses three chal | enges to his conviction.
First, he argues that the district court erred in applying the
col l ateral bar ruleto prevent hi mfromchal |l enging the validity and
constitutionality of the order. Second, he contends that, contrary to
the district court's finding, the order was nolonger in effect at the
time of its allegedviolation. Third, the appellant asserts that there
was i nsufficient evidence to support the district court's findingthat
he acted willfully in disobeying the court's order.

This Court reviews a district court's crimnal contenpt

finding for abuse of discretion. See United States v. Wnter, 70 F. 3d
655, 659 (1st CGir. 1995). Wthinthis context, factual findings wll
be uphel d unl ess there is clear error, but | egal questions wll be
revi ewed de novo. Seeid. Keepingthese standards inmnmnd, weturnto
the appellant's allegations of error.
A

The appellant's first claimof error is that the district
court erroneously appliedthe collateral bar ruleto his case. The
col lateral bar rul e provides that "a party may not vi ol ate an order and
raisetheissueof itsunconstitutionality collaterally as a defensein

the crimnal contenpt proceeding.” Inre Providence Journal Co., 820

F.2d 1342, 1346 (1st Gr. 1986) ("Providencel "), nodifiedonreh'g en

banc, 820 F. 2d 1354 (1987) ("Providence 11"). "Rather, the appropriate

met hod to chal |l enge a court order isto petition to have the order
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vacated or anended.” 1d. Therationale for thisruleis "bothto
protect the authority of the courts when t hey address cl ose questi ons
and to create a strong incentive for parties tofollowthe orderly
process of law. " |d. at 1347. In short, "no man can be judgein his

own case." MWalker v. City of Birm ngham 388 U.S. 307, 320 (1967)

(hol di ng that petitioners, who deliberately violatedinjunction w thout
first attenptingto dissolveinjunction, were properly convicted of
crimnal contenpt). Al t hough Mourad acknow edges the general
application of the collateral bar rule, he contends that an exception
for "transparently invalid" orders preventsits applicationinthis
case.

Under this exception, if anorder is "transparently invalid,"”
a party may chal l enge the order's validity or constitutionality as a

defense in acrimnal contenpt proceedi ng. See Providencel, 820 F. 2d

at 1347-48. \VWen anorder isclearlyinvalid, therationalefor the
col | ateral bar rul e di ssol ves because "inthat i nstance the court is
actingsofar inexcess of itsauthority that it has noright to expect
conpliance and nointerest is protected by requiring conpliance.” 1d.
at 1347. The appel | ant argues that the order hereis transparently
invalid, sothat the district court should have al | owed hi mto attack

the order's validity.?

! The appel | ant al so asserts that he has net the prerequisite for
applying this exception by making a good faith attenpt to seek
energency appel laterelief fromthe order. See Providence ll, 820 F. 2d
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Mourad points totwo factors to support his positionthat the
order was transparently invalid: theorder's unlimtedduration andthe
| ack of procedural due process. He notes that, although a court has
t he power toenjoin"aparty fromfiling and processing frivol ous and

vexations lawsuits,"” any such i njunction nust be narrowy tailored so
as not to offend the individual's right of access to the courts.

United States v. Castro, 775 F. 2d 399, 408, 410 (1st Cir. 1984) (per

curiam). Aninjunctionineffect "until further order of this Court,"
Mour ad argues, is not narrowy tail ored. Moreover, the appell ant
asserts that the order was clearly invalid because it was issued
wi t hout notice or a hearing, indisregard of procedural due process
requi rements.

Under our precedent, an order should be considered
transparently invalidonlyif "the court review ng the order finds the
order to have had [ no] pretencetovalidity at thetineit was issued.”

Provi dence |l , 820 F. 2d at 1347. Inthis case, we cannot say t hat the

order is transparently invalid under either of the appellant's
proffered theories.

The Bankruptcy Code grants the bankruptcy court broad

authority to:

at 1355. The appel | ee di sputes that the appel | ant has made any such
good faith attenpt. We need not decide this issue sincewefindthe
exception inapplicable.
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i Sssue any order, process, or judgnent that is
necessary or appropriate to carry out the
provisions of thistitle. No provisionof this
title. . . shall be construed to preclude the
court from sua sponte, taking any action or
maki ng any det erm nati on necessary or appropri ate
to enforce or inplenment court orders or rules, or
to prevent an abuse of process.

11 U.S.C. § 105(a) (enphasi s added). The purpose of the bankruptcy
court's order excluding the appellant fromthe el eventh fl oor of the
O Nei Il buildingwas to prevent the di sruption of judicial proceedings
t hat was t hreat ened by Mourad' s behavior. G venthat nore drastic
order s have been uphel d under t he bankruptcy court's 8 105 powers to
protect the orderly adm ni stration of justice, Chief Judge Kenner's
order seens to fall well within the bankruptcy court's general
authority, particularly sincethe appellant was still abl e to make
filingsandinquirieswththe court by mail or tel ephone. See, e.q.,
Inre Casse, 198 F. 3d 327, 339, 341 (2d Cir. 1999) (uphol di ng power of
bankruptcy court under § 105to prohibit "serial filer" fromfuture
filings for extended ti me peri ods t o saf eguard agai nst abuse of the

bankruptcy process); Inre Vol pert, 110 F. 3d 494, 500 (7th Gr. 1997)

(affirm ng bankruptcy court's power to sanction party under § 105 for
"unreasonabl y and vexatiously" increasing the court's workl oad).
Mor eover, "[t]he ability to prevent the type of behavior exhibitedin
this case is necessary if the bankruptcy courts are to carry out

efficiently and effectively the duties assignedtothemby Congress”



and "to nmai ntai n control of their courtroons and of their dockets." |n

re Volpert, 110 F.3d at 500, 501.

Al t hough t he appel | ant does not specifically disputethe
bankruptcy court's general authority under 8§ 105, he clai ns that the
order is transparently invalid because its denial of accesstothe
court "apparently was effectiveinperpetuity.” Section 105, however,
does not imt the bankruptcy court's authority toissue orderswith a
set expiration date. See 11 U S. C. §8105(a). Aslongastheorder is
narromy tailoredtocurbthelitigant's abuse of process, asthis
order arguably was, it cannot be transparently invalid. See Castro,
775 F.2d at 408-10.

Mour ad al so bases hi s cl ai mof transparent invalidity onthe
| ack of due process because no notice or heari ng was provi ded prior to
the order' s i ssuance. Although a deni al of nmeani ngful access tothe
courts may constitute adeprivationof alife, |iberty, or property

interest, thereby triggering due process protections, see Rogan v. Gty

of Boston, 267 F. 3d 24, 28 (1st Cir. 2001), that is not the situation
present ed here. The appel | ant was only barred fromphysically entering
t he el eventh floor of the ONeill building. A thoughthis didprevent
hi s physi cal accesstotheclerk's office, Mourad was still ableto
file docunents with the court either viamil or by hand deliveryto
the security guards at the entrance tothe el eventh fl oor. The order

limtedonly hisability to be physically present inthe bankruptcy
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court; it didnot deny hi mneani ngful access tothe court. Therefore,
due process protections, such as notice and a heari ng, were never
triggered.

Nei t her rati onal e advanced by t he appel | ant convi nces us t hat

t he bankruptcy court's order had no "pretence tovalidity." Provi dence

I, 820 F. 2d at 1347. As aresult, thedistrict court correctly applied
the col l ateral bar ruleto prevent Mourad fromattacking the order's
validity.
B.
Mour ad' s second chal | enge to his contenpt convictionis that
t he order had expired by thetinme he all egedly violatedit. Asthis
presents primarily alegal question, we reviewthe appel |l ant's cl ai mde

novo. See Wnter, 70 F.3d at 659.

The appel | ant argues that, on Decenber 23, 1998, Chi ef Judge
Kenner effectively "cl osed" the bankruptcy case, except for two matters
specifically excluded, by granting the Amended Moti on for Entry of
Fi nal Decree O osi ng Bankruptcy Case. Thus, after this date, Murad
contends that, with the exception of those two matters, the bankruptcy
court was relieved of jurisdictionover the case. As aresult, the
appel I ant asserts that the order, which didnot relate tothe excepted
matters, was no | onger i n effect when he entered the el eventh fl oor of

the O Neill building on May 12, 1999. W di sagr ee.
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First, the Decenber 23, 1998 order did not cl ose t he case,
as the appel |l ant states. Rather, the order stated that the case woul d
remai n open as to those matters pendi ng on appeal and as to those
mat t er s which could still be appeal ed. As | ate as Novenber 10, 1999,
al nost si x nonths after Mourad' s viol ati on of the order, the bankruptcy
court noted that there were still pending matters in the case which
prevented it fromentering afinal decree. Therefore, evenin Novenber
of 1999 the case was not yet cl osed.

Second, evenif weweretocredit Muwurad' s argunent that the
bankruptcy case was closed, the court still would not have | ost

jurisdictiontoenforceits order. See Koehler v. Grant, 213 B. R 567,

569-70 (B.A.P. 8th Cir. 1997) (statingthat "it is well-established

that courtsretainjurisdictiontoenforcetheir own orders,"” even

after the bankruptcy court has cl osed the case); accordlnre lLento

Gypsum_ Inc., 910 F.2d 784, 788 (11th Cir. 1990).

Thus, because t he case was not cl osed and t he bankr upt cy
court had continuingjurisdictiontoenforceits orders, the district
court properly found that Chief Judge Kenner's order was still in
effect at the time of the appellant's entry onto the eleventh fl oor.
C.
The appel l ant alternatively clains that, evenif the order
was | egal and ineffect, there was i nsufficient evidence of aw |l ful

violation of the order to support his conviction. To convict a
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def endant of cri mnal contenpt under 18 U. S.C. 8 401(3), the governnent
must prove beyond a reasonabl e doubt that the defendant willfully

violated a | awful order of reasonabl e specificity. See United States

v. M chaud, 928 F.2d 13, 15 (1st Cir. 1991) (per curiam. Mourad
essentially argues that the district court erred in finding the
w | | ful ness el enent sati sfied because t here was no evi dence of Murad's
intent on May 12, 1999 to violate the order, particularly since he
cl ai mrs he was unawar e on t hat day of whet her the order was still in
effect. Wereviewthe district court's factual findings for clear

error. See Wnter, 70 F.3d at 659.

The requi renent of willful ness contenpl ates know edge t hat

oneisviolating acourt order. See United States v. Marquardo, 149

F.3d 36, 43 n.4 (1st Gr. 1998); United States v. Theny- Kot ronaki s, 140

F. 3d 858, 864 (10th Cir. 1998) (defining w || ful ness as a "volitional

act" commtted with knowl edge or awareness that it is wongful). In
this case, there was anpl e evi dence to support the district court's
finding of wllfulness.

Mour ad made numer ous st at ement s about his intentionto be
arrested for violation of the order. At the conclusion of the
bankr upt cy court heari ng on Novenber 30, 1998, the appel | ant stated, "I
want to goto prison and stay there and go on a hunger stri ke today. "

He then indicated his wishto be arrested: "I' masking you politelyto

ask the U.S. Marshal to take me away." Deputy U.S. Marshal Donaher
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provi ded the court with an affidavit, statingthat when the appel | ant
arrived onthe el eventh fl oor of the O Neill building on May 12, 1999,
he "i nfornf ed] themthat he knew he was not supposed to be present in
t he Bankruptcy Court," and t hen tol d Donaher, whil e show ng hi ma copy
of Chi ef Judge Kenner's order, that "he was thereto be arrested.” In
addi tion, at the hearing beforethe district court after his arrest,
t he appel | ant stated, "My whol e purpose today i s to protest Judge
Kenner's action," and that he wanted to stay injail on a hunger strike
to attract national attention. Based onthe district court's decision
to credit this and other evidence, we find no clear error inits
finding that the appellant intentionally andw |Ifully violated Chi ef
Judge Kenner's order.
L.

For the reasons st ated above, we affirmthe appellant's
crim nal contenpt convictionfor violationof the bankruptcy court's
order.

Affirned.
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